 SEQ CHAPTER \h \r 1RULES AND REGULATIONS REGARDING USE OF OPEN SPACE

I. NON-PERMISSIVE USES

The following uses of the Open Space shall not be permitted under any set of circumstances.

1.
STRUCTURES

(1).
Except as expressly set forth below, no Owner/Occupant is permitted to erect or cause to be erected any structure on the Open Space, whether permanent or non-permanent, without the prior approval and written consent of the Board.  The determination of whether a thing constitutes a structure lies within the sole discretion of the Board.

2. EXCAVATION/GRADING

(1).
Under no circumstances shall an Owner/Occupant grade, excavate or otherwise take action which alters the terrain and topography of the Open Space.

II  PERMISSIVE USES

A. PERMISSIVE USES NOT SUBJECT TO PRIOR BOARD APPROVAL

The following uses of the Open Space shall be permitted without prior approval of the Board:

1.
REMOVAL OF GRASS AND WEEDS

(1)
A limited license is granted to each Owner and Occupant to mow, cut or trim the grass and weeds in the Open Space immediately adjacent to their Lot for purposes of increasing the aesthetic quality of the Open Space.  The Owner/Occupant agrees that he or she shall remove all weeds and grass clippings from the Open Space.  Nothing in this License permits an Owner or Occupant to remove or clear brush or trees. Furthermore, this limited license in no way creates any rights or grants any rights to the Owner or Member in the Open Space either by prescription, easement or other form of adverse possession.  In addition, all Owners and Occupants taking advantage of this limited license do so at their own risk and agree to indemnify and hold the Association harmless for any injuries or damages which may arise to their person or property as a direct or consequential result of their acceptance of this limited license.

B.
PERMISSIVE USES SUBJECT TO PRIOR APPROVAL 
The following uses of the Open Space shall be permitted in the discretion of the Board, and after obtaining prior written approval of the Board:

1.
TEMPORARY LICENSE TO ACCESS LOT


(1)
A limited license may be granted to an Owner or Occupant to use the Open Space for purposes of gaining temporary access to their Lot for such uses as dumping soil, yard materials, building materials or other items onto said Lot, subject to the following restrictions:



(a)
in accordance with Article VI, Section 5 of the Covenants, all trees in the Open Space shall be protected perpetually and the logging and felling of healthy live trees shall be prohibited in order to gain access to a Lot under any circumstances.



(b)
if any damage results to the Open Space through use of this limited license, the Owner/Occupant agrees to restore the Open Space to its prior condition  at the Owner’s/Occupant’s expense.



(c)
the procedure for gaining permission to use the Open Space on a limited basis for purposes of accessing an Owner’s/Occupant’s Lot shall be as follows:




(i)
the Owner/Occupant shall contact the Board in writing and advise of their intentions to access the Open Space no later than fourteen (14) days prior to the date when the Owner/Occupant intends to access the Open Space;




(ii)
the Board, in its discretion will then advise in writing as to whether the request for a limited license is approved, modified or rejected  no later than seven (7) days prior to the date the Owner/Occupant has advised that they will have requested access to the Open Space;




(iii)
the decision whether to grant, deny or modify the request for a limited license lies in the sole discretion of the Board;




(iv)
a majority of the Board must approve the request for a limited license;




(v)
if the Owner/Occupant accesses the Open Space without first obtaining written approval from the Board, the Board is authorized to take whatever actions are necessary to preserve the Open Space as permitted in the Covenants and By-Laws including, but not limited to, assessing fines and costs against the Owner/Occupant to restore the Open Space for any damage resulting from the unauthorized use of the Open Space;




(vi)
for purposes of this provision, e-mail is acceptable and satisfies the requirement that requests and authorizations be in written form.

2.
EXCEPTIONS FOR SWING SETS/CHILDRENS’ PLAYGROUND EQUIPMENT

(1).
If an Owner/Occupant desires to place upon the Open Space directly adjacent to his or her lot a playground equipment or other like form of childrens’ playground equipment, like a trampoline,(hereinafter “playground equipment”), the Owner/Occupant must be in compliance with the following Rules and Regulations set forth below.


(2).
Prior to placing or causing to exist playground equipment on the Open Space, the Owner Occupant must apply in writing to the Board for a “Limited License to Erect Playground Equipment on the Open Space, (hereafter the “Limited License”).  The written request shall identify:



(a)
the type of playground equipment the Owner/Occupant wishes to place on the Open Space;



(b)
the manner and method by which the playground equipment will be affixed or attached to the Open Space; 



(c)
identify the location where the playground equipment is to be placed in relation to the Owner’s/Occupant’s Lot and all adjacent Owner’s Lots;



(d)
for purposes of this provision, e-mail submissions are acceptable and satisfy the requirement that the request be in written form.


(3).
The decision whether to grant, deny or modify the request for a Limited License  lies in the sole discretion of the Board, including the right to modify the location and placement of the playground equipment.


(4).
A majority of the Board must approve the request for a Limited License.


(5).
A decision on whether to grant, deny or modify the request shall be made at the first scheduled meeting of the Board following receipt of the written application.


(6).
If any Owner/Occupant erects or causes to be erected a playground equipment on the Open Space without first obtaining the approval of the Board in the manner specified herein, the Board is authorized to take whatever actions are necessary to preserve the Open Space as permitted in the Declarations and By-Laws including, but not limited to, assessing fees and costs against the Owner/Occupant to restore the Open Space for any damage resulting from the unauthorized use of the Open Space; immediate removal and disposal of the playground equipment; and all other relief the Board is entitled to under the laws of the Commonwealth of Pennsylvania.


(7).
In exchange, and in consideration for receipt of the Limited License, the Owner/Occupant agrees to pay to the Association an annual fee fixed by the Board at yearly intervals to be assessed and made payable in addition to the yearly dues and any other assessments made by the Board.


(8).
The annual fee collected from issuance of the Limited License to Erect Playground equipments shall be placed in an escrow bearing account and shall be used for projects related to use and maintenance of the Open Space.


(9).
The fee shall be assessed in a pro rata fashion in the calendar year when the Limited License is first issued and thereafter it shall be payable and due in full on or before January 1 of the calendar year for which the license is requested.  By way of example, if an Owner/Occupant wishes to place a playground equipment on the Open Space for calendar year 2005, they must pay their annual due for the Limited License by January 1, 2005.


(10).
The Owner/Occupant agrees that by obtaining the Limited License, and by placing their playground equipment upon the Open Space, that they have subjected it to the use and enjoyment of  all Members of the Association as defined in the Covenants and By-Laws.


(11).
As a condition subsequent, and in consideration for receipt of the Limited License, the Owner/Occupant agrees to remove the playground equipment prior to the sale of the Lot to a purchaser of their home and Lot;


(12).
If the Owner/Occupant fails to remove the playground equipment from the Open Space upon sale of their Lot to a purchaser, the Board, in its discretion may place a lien on the Lot and withhold its consent to the sale of the Lot.




(13).
In the event the Owner/Occupant makes arrangements with the purchaser to sell the playground equipment to the purchaser, and the Owner/Occupant wishes to avoid removal of the playground equipment in light of this sale, the Owner/Occupant must advise the Board in writing prior to the sale of the arrangements made with the purchaser to acquire the playground equipment.  The Owner/Occupant must then advise the purchaser in writing that he or she had thirty (30) days from closing to contact the Board in writing to obtain a Limited License to maintain the playground equipment on the Open Space.  The Owner/Occupant must also advise the purchaser of this requirement in writing and that the failure of the purchaser to acquire a Limited License will empower the Board to enforce all of its rights and remedies contained herein, including, but not limited to, removal and disposal of the playground equipment.



(14).
The Owner/Occupant agrees to provide a copy of these Rules and Regulations to subsequent purchasers of their home and Lot in addition to any requirements under the law to provide the subsequent purchaser with copies of the Covenants and By-Laws of the Association.


(15).
As a condition of approval, the Owner/Occupant must fully execute a Limited License Agreement in the form outlined below, which shall contain provisions expressly stating that:



(a)
The Owner/Occupant agrees that the Limited License purchased is personal and is not attached to the Lot in any manner whatsoever;



(b)
The Limited License cannot be transferred, assigned or conveyed in any manner by the Owner/Occupant, all such transfers, assigns and conveyances being void, or voidable, at the option of the Board; 



(c)
The Owner/Occupant agrees that this Limited License in no way creates any rights or grants any rights to the Owner or Member in the Open Space either by prescription, easement or other form of adverse possession; and



(d)
The Owner/Occupant agrees to indemnify, defend and hold harmless the Board and the Association for any injuries incurred by the Owner/Occupant, the Owner’s/Occupant’s family members, guests or any other Member of the Association injured while playing on, around or in any way connected with the playground equipment.  Furthermore, the Owner/Occupant agrees to indemnify, defend and hold harmless the Board and the Association for any damages incurred to the playground equipment while placed upon the Open Space pursuant to a Limited License.


(16).
The Limited License to Erect a Playground equipment shall be substantially in the following form:

LIMITED LICENSE AND AGREEMENT TO HOLD HARMLESS AND INDEMNIFY

SUBJECT TO the limitations set forth below, we ______________ and ______________ who reside at ________________________ (hereinafter “Licensees”) by our signatures set forth below acknowledge receipt of a Limited License approved by the Board of the Hazelwood Farms Homeowners’ Association (hereinafter “Licensor” or “Board”) to erect a playground equipment adjacent to our property at _____________________and existing on the Open Space of property as defined in the Declarations and Bylaws of the Hazelwood Farms Homeowner’s Association (hereinafter “Association”)(hereinafter “Open Space”).  We recognize that we are only receiving a Limited License in scope and breadth and that this License is limited solely to the erection of a playground equipment as outlined above and that it in no way creates any rights or grants any rights to the Owner or Member in the Open Space either by prescription, easement or other form of adverse possession .  We further agree that we shall be responsible for the procurement of any and all permits required for the erection or construction of the playground equipment at our own expense.


In consideration of the Limited License to erect or construct a playground equipment on the Open Space located adjacent to our property at ____________________________ we, ________________ and _______________, hereby agree to pay an annual fee to the Association of $________.  We recognize that this fee may be adjusted at the discretion of the Board on a yearly basis in accordance with the Rules and Regulations Regarding Use of the Open Space, or any amendments thereto (hereinafter “Rules and Regulations”), the substance of which are incorporated by reference as if more fully set forth at length herein.


In accordance with the Rules and Regulation, and in addition to the consideration outlined above, we, _______________ and ________________ on behalf of our heirs, executors, administrators, agents, successors and assigns, and on behalf of all other persons, corporations or insurers who may lawfully assert claims on our behalf, hereby agree to indemnify and hold harmless the Board, the Association and all of its Members, excluding ourselves, from any losses, claims, liabilities, liens, suits, judgments, verdicts, actions, or proceedings at law or equity of any kind whatsoever arising out of, connected with or caused by our erecting and placing of a playground equipment on the Space located adjacent to our property at _______________________, including, but not limited to, claims by any of our family members or any claim for contribution and/or indemnity by any other tortfeasor or alleged tortfeasor as a result of anyone enforcing a claim for damages on account of injuries sustained to person and/or property, including all claims we may have to damages to the playground equipment while it is located on the Open Space.


We further agree that if we contract with or otherwise utilize the service of a person or legal entity, such as a corporation, partnership or sole proprietorship, other than ourselves for the installation of the playground equipment we will provide to the President of the Board no later than five (5) days prior to the installation and commencement of construction, a certificate of insurance from the person or legal entity we have contracted with or otherwise retained as evidence that the person or legal entity maintains sufficient liability and worker’s compensation coverage as required under Pennsylvania law, in the event damage to property or person arises out of the work performed by this person or entity in the erection or installation of the playground equipment upon the Open Space.    We further agree to provide the President of the Board no later than five (5) days prior to the commencement of construction a signed and dated copy of the attached Contractor Rider.  The failure to produce the requisite certificate of insurance and fully executed Contractor Rider shall render this License void.


We further agree that as a condition subsequent for receipt of this Limited License, that we shall remove or cause to be removed the playground equipment, or make other arrangements with the Board as more fully set forth in the Rules and Regulations.


We further agree that this License is terminable by either party at will by the giving of actual notice to the other party within thirty (30) days of the date of termination.  In no event shall this license extend beyond the calendar year for which the annual fee has been paid.


We further agree that this License is personal to the Licensees.  It is non-assignable  except as set forth herein through the use of an approved Contractor Rider.


We further agree that the terms of this Limited License and Agreement to Hold Harmless and Indemnify shall be construed in accordance with the laws of the Commonwealth of Pennsylvania.


We further agree that the terms of this Limited License and Agreement to Hold Harmless and Indemnify and the Rules and Regulations have been read and understood by us and that they constitute the entire agreement between ourselves and the Association and that the terms of this instrument are contractual and not mere recital.  


It is understood and agreed that the terms of this Limited License and Agreement to Hold Harmless and Indemnify may not be orally amended, modified, superseded, or canceled, it being specifically understood that any of the terms, representations and conditions hereof may be amended or modified only by written instrument executed by us and the Association.


It is understood and agreed that this instrument contains the entire agreement between the parties relating to the rights granted and the obligations assumed.  Any oral representations or modifications concerning this instrument shall be of no force or effect except for subsequent modifications in writing, signed by the party to be charged.


If any provision of this agreement is held by a court of competent jurisdiction to be invalid or unenforceable for any reason, the remaining provisions shall remain in full force and effect as if this agreement had been executed without the invalid provision.


IN WITNESS WHEREOF, the parties hereto have executed this agreement on the day and year set forth below.

__________________________




________________________

Name








Name

__________________________




________________________

Address







Address

_________________________




________________________

Date








Date

Approved by:__________________________



Board of Directors



Hazelwood Farms Homeowners Association



Date:


CONTRACTOR RIDER

I, _________________________, on behalf of ___________________________ (hereinafter “Contractor”) hereby acknowledge receipt of the Limited License to Erect a Playground equipment on the Open Space signed by ________________________________________ on __________________.  


Contractor, on behalf of its agents, servants and employees hereby agrees to be bound by the terms of the Limited License and Agreement to Hold Harmless and Indemnify.   Contractor further attests by the authorized signature below that it has fully read the terms and conditions of the Limited License and that it agrees to be bound by those terms as equally as the Licensees noted therein.  


 Contractor hereby recognizes that it is being permitted to erect a playground equipment located on the Open Space through an express assignment of the license extended to _________________________ and that it has not received any license, rights or privileges except those as set forth in the attached Limited License.


Contractor hereby acknowledges that it is compliant with all licensing requirements governing its activities in relation to the erection or construction of playground equipments and that it and/or  the Licensee is responsible for the procurement of any and all permits necessitated by this work.


Contractor hereby acknowledges that it has produced a valid certificate of insurance in accordance with the terms of the Limited License.


Contractor  on behalf of its, heirs, executors, administrators, officers, directors, employees, agents, successors and assigns, and on behalf of all other persons, corporations or insurers who may lawfully assert claims on our behalf, hereby agrees to indemnify and hold harmless the Association Board, Association and all of its Members, from any losses, claims, liabilities, liens, suits, judgments, verdicts, actions, or proceedings at law or equity of any kind whatsoever arising out of, connected with or caused by our erecting or constructing of a playground equipment on the Open Space adjacent to the property at _______________________, including, but not limited to, claims by any of our employees or any claim for contribution and/or indemnity by any other tortfeasor or alleged tortfeasor as a result of anyone enforcing a claim for damages on account of our constructing or erecting a playground equipment on the Open Space pursuant to a contract with the Licensees named herein.


Contractor further agrees that the terms of the Limited License and Agreement to Hold Harmless and Indemnify and this Contractor Rider shall be construed in accordance with the laws of the Commonwealth of Pennsylvania.


Contractor further agrees that the terms of the Limited License and Agreement to Hold Harmless and Indemnify and Contractor Rider have been read and understood.


It is understood and agreed that the terms of the Limited License and Agreement to Hold Harmless and Indemnify and this Contractor Rider may not be orally amended, modified, superseded, or canceled, it being specifically understood that any of the terms, representations and conditions hereof may be amended or modified only by written instrument executed by us and the Association.


It is understood and agreed that this instrument contains the entire agreement between the parties relating to the rights granted and the obligations assumed.  Any oral representations or modifications concerning this instrument shall be of no force or effect except for subsequent modifications in writing, signed by the party to be charged.


If any provision of this agreement is held by a court of competent jurisdiction to be invalid or unenforceable for any reason, the remaining provisions shall remain in full force and effect as if this agreement had been executed without the invalid provision.

IN WITNESS WHEREOF, I, on behalf of __________________________ have set my hand and seal this ___________________ day of _____________________, 200__.

__________________________






Name

__________________________

Position










__________________________






Address









_________________________






Date









